3 Tatter of stace law.¥’ The authoriiy granted by many s:ate
2minenc dcmain statuzes expressly Linit the use of lands
indemned By a ut:ilizy =2 the utility’'s own cperations. The

Sr example, provides tihat electriz cr pcwer

...may acquire by condemnation § p -9f -w Eax
aeir 3 3 - ymem ' , +ands
Isr ways or rigats-of-way...

Many cther states, including those identified to the FCC in zhe
Comments, ¥/ limit the exercise of eminent domain authority.i¥
The Ohioc Code, £or example, provides:

Any company organized for manufacturing, generating,
selling, supplying, or transmitting electricity, for public
and private use. . . may appropriate so much of such land,
or any right or interest therein, including any trees,
edifices, or building thereon, as is deemed necessary for -
the erection, cperation, or maintenance of an electric
plant, including its generating stations, substations,
switching stations, transmission and distribution lines,
poles, towers, piers, conduits, cables, wires, and other
necessary structures and appliances.id

& 7irsg RO, 1 1179.
2 Ala. Code § 10-5-4 (1996) (emphasis supplied).

4/ gee, =2.9., Comments of Duquesne Light Company at 15 n.26,
:dentifying the States of Florida, Georgia, New Hampshire, New
Mexico and Virginia; Comments of PECO Energy at 2, identifying

the Commonwealth of Pennsylvania as having such restrictions in
1
tlace.

l:“

&  sems, 8,4,, Arkansas, Ark. Stat. Ann. § 18-15-503 (1995),
Talifornia, Cal. Pub. Util. Code § 612 (Deering 1996), Delaware,
Tel. Code Ann. § 901 (199%), Indiana, Ind. Code Ann. § 32-11-3-1
‘3urns 1996) Minnesota, Minn. Stat. § 300.4 (1995), Texas, Tex.
Rev. Civ. Stat. arc. 1436 (1996), Wisconsin, Wis. Stat. § ;2.02
(1994), all restrict the exercise of eminent domain authority tS
purpcses that furcher the utility’s cwn operations.

@/ Ohio Rev. Code Ann. § 4933.15 (1996).
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AS tne apove passage demonstrates, State statutes Sregquently

rovide for only a limized exercise cf eminent icmain power, =r

'

reg._=ant .se of condemned Lands, reastricced to the actual

a_ame>ri~s —~aedg o

e wweoe eow oo

(3]

the utilizy. CUtilities, <cf course, zannc:
grovide to telecommunications carriers authority cthat they 4o ncs
nave tnhemselves. Accordingly, the FCC's position is unternaple .n
a surstantial number cf surisdictions across the country.

2.. Section 224, furthermore, does not pfovid. any
stactutory basis for application of the FCC's pesition in those
surisdiczions where eminent domain authority has not been
expressly limited. Section 224(c) (1) makes clear that it does

not grant =0 the FCC jurisdiction over "rates, terms, conditions,

-

or access to poles, ducts, conduits, and rights-of-way as
provided in subsection (f) in any case where such matters are
regulated by a State." In order to assume and retain
surisdiction over rates, terms and conditions for pole
attachmentcs under Section 224, a state must make certification to
tne FCZ, implement rules and respond promptly to ccmplainﬁs.ﬂ’

No such conditicns are placed in Section 224 on a state's
-urisdiction over, or its regulation of, accass 5o poles. ducts,
zsnduizs and rights-of-way; the fact of regulating this subject

matter is alone sufficient to establish state jurisdiction over

-
- -

L/ 47 U.S.C. § 224(e) (2)-(4).
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22. In the Firzst 250, zhe FCT has posited eminenz 3sma:.-

ta2leccmmunicaticns carriers. In L:ight cf the fact that tcwers -
eminent Zcmaln are conferred by, and regulated under state _aw,

nowever, Seczizsn 224 confers no jurisdiction to the FIT =2

L

ictace zhe scocpe or =he terms of their applicaticn. Cespize

ot
.J

nis jurisdictional deficiency, the FCC has articulated a
rosition that suggest a de facgtg preemption, unauthorized by
Congress, cf the states’ jurisdiction over the exercise cf
eminent domain authority. In accordance with the FCC'’s position,
a requesting carrier could effectively assert eminent domain
authority co-extensive with that of the utilities; by making a
request of a utility, a carrier could, indirectly, cause the
condemnation of property solely to benefit its own
telecommunications cperations.

23. This extraordinary result was not contemplated by
tongress, as is evidenced by the specific provisions detailing
the respective extent of federal and state jurisdiction over such
macters.¥®’ Had Congress intended to dramatically rework local

regulation of eminent domain authority, it would have done so

W Congress may delegate eminent domain authority to a person
or corperaticn under federal stacute. Sae, &.g., 47 U.S.C. §
717(£) (h) (granting certain natural gas companies eminent domain
authority to expand a right-of-way). Congress had the authority
to make a delegation of eminent domain authority to utilities to
acquire additional rights-of-way under the Pole Attachments Act
but chose not to. The FCC should not do indirectly what Congress
did not do directly.

18



expreggly .o the Telecommunicaticns Act cof 1996 ("1996 Ac=- &

-nste2ad, Congress expressly and clearly preserved e s:tates’

- iome

urisdiciicon to determine wno will exercise eminent domain
autihzcrity and cthe circumstances under which iz will ze
axerz.sed ¥’

<4. Matcters of a purely state or local nature should :ce
nandled In keeping with the deregulatory policies underlying zhe
1396 Act. The FCC should not establish a regulatory scheme cthat
requires utilities to act on behalf of carriers vis-a-vis third
parties. Where the right-of-way previcusly established by a

utility is inadequate to serve the purposes cof a requesting

carrier, the issue of condemning new properties through eminent

domain should be left between the carrier and the state, subject-

0 the provisions of Section 253 of the 1996 Act. Indirectly
cestowing upon telecommunications carriers powers that are not
srovided for in the Act and that are subject to local

Jurisdiction is an impermissible approach and cone which should

not e maintained.

25. The FCC cites Section 224 (h) in support of its position

that Congress contemplated requiring utilities to exercise their
aminent domain authority on behalf of requesting

telecommunications carriers.i¥ Section 224(h) in fact

a/ Pub. L. No. 104-104, 110 Stat. 56 (1996).

LY

See, . g., 47 U.S.C. § 253(b).

&/ fizsc 350, ¢ 1181.
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 Swner <I a pole, duct, condui:t or right-cf-way jnnands =2 med:

indicates an cpposite intenz:icn cn the part =f Congress. That

- - -

SISvisicon requires nctice T attaching entitiies " ‘wlhenever

.7
v
-

. duct, conduiz or right-of-way...'# The
use cf zhe zerm "intends" makes clear that modificaticn is o :ze
made wnenever che utility’s needs require the modificatizn zor
alteraticn, rather than compelled by a request for attacnment.
Had Ccngress intended ctherwise, it would have used language in
Seczion 224 (h) to reflect the significant mandatory obligation =2
make modifications or alterations at the request of a
telecommunications carrier or cable televisicn operator that
would result from applying the FCC’'s interpretation of that
sectien. -
26. Sinally, the Commission must understand the
implications of the exercise of powers of eminent domain. In the
-aw governing property rights, the right cof eminent domain
represents a drastic remedy and cne which is not casually
exercised by utilities. Utilities do not take their exercise of
these powers lightly as the condemnation of property may result
in significant disruption to property cwners including, in some
cases, the displacement of people from their homes. Utilities
have a strong interest in maintaining good relationships with the
ccmmunizies and customers that they serve and recognize that =

responsitle exercise of condemnation power is critical to those

relationships. It is contrary to the public interest that such

4/ 4. 'emphasis supplied).
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scwers te extended wholesale, :though indirec

o
'-‘
<
«t
0
[
o |
)
1
L]
1
»
<

new class cf enti:iy, wnether cr nct permissitle as a matter =<
state _aw.

<”. In summary, an cpligatcisn =5 zake :independen:,
afiirmactive steps t> secure new rights-of-way solely fsr the
cenefi:z of a telecommunications carrier is an extraordinary
ccligaticn and was rneither contemplated nor authorized by
Congress. Even assuming, argusndeo, that applicable state law
cermizsaed a utility to exercise its right of eminent domain cn
benalf of a third party telecommunications service provider or
cable television operator, the Commission should not, as a matter
of policy, require the exercise of such radical action on behalf
of ancther entity. The Commission should rescind any requirement
that an electric utility exercise its state law-granted powers of
eminent domain to expand its infrastructure capacity on behalf cf
a third parﬁy where that capacity is insufficient to permit

access.

III. Reconsideratiocn lIs Mandated Because the Commission’s
Recision Is Axhitrary and Capricious

A. The PCC’s ReQuirement that Utilities Provide
Access to Infrastructure Withia Porty-Five
Days Is Arbitrary and Capriciocus Because the
Agency Pailed to Provide Notice of Agency
Agticn

28. Newly promulgated Section 1.1403 of the Commission’'s
Tules rncorperates the duty to provide access to a utility’s
nfrastructure:

Requests for access to a utility’'s poles, ducts, conduits cr

rights-of-way by a telecommunications carrier or cable

operator must be in writing. If access is not granted

21



within 45 days of the request for access, the utili:zy mus:
confirm the denial i writing by the 45th day. . .4/

23. Recconsiderazicn c¢f this secticn is mandated because --e
agency Zailed to address this issue in its NPRM and failed =0
crovide any reascned basis Ior the requirement in its Eixs: 3iC.
Thus, the requirement was adopted in violation of the
Administrative Procedure Act ("APA") .

30. Pursuant to Section 10 of the APA, a court will set
aside agency action found to be "arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with the law."¥
In determining whether agency action is arbitrary and capricious,
a reviewing court will first consider whether the agency has

considered the relevant factors involved and whether there has

been a clear error of judgment.ﬂv The agency must articulate a
“rational connection between the facts found and the choice
made."¥/ A reviewing court "will not supply the basis for the

agency'’'s action, but instead rely on the reasons advancid by the

n/ 47 C.F.R. § 1.1403. It is unclear from the rule whether the
45-day deadline represents the amount of time in which a utility
nas to reapond to a request for access, or whether it represents
the time allowed a utility to grant phvaical access to ics
infrastructure. The latter interpretation, as discussed below,
imposes significant, unreascnable burdens upon utilities, apart
from cthe procedural irregularities raised by the requirement.

S U.S5.C. § S51 et sag.
Py S U.S.C. § 706(2) (A).

—t
L 4

3_!/ < -0
402, 416 (1971).

3/

v , 401 U.s.

Laad

camm'n, 822 F.2d 1153, 116% (D.C. Cir. 1987) (quoting '
;.A;K_-Ans3‘_aJELhJL__Hnizsd_SSASSI. 371 U.S. 156, 168 (1962)).
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agency in suppert of the action."¥® The Uniced States Supreme
Ssurt nas "frequently reiterated that an agency must ccgently
axpla.n wny it has exercised izs discretion in a given
manner. '3’ " fAln agency action accompanied by an inadegquace
explanation constitutes arbitrary and capricious conducc. "’

3. -The Commission’'s adoption of the 4S-day access
requirement constitutes arbitrary and capricious conduct inasmuch
as the Commission failed to provide any basis -- reascned or
otherwise -- for this requirement.4’ Nowhere in the
Commission’s First R&Q does the Commission explain how it devised
the 4S-day access requirement. The Commission‘s failure in this
regard runs contrary to the APA which requires the agency to
supply a reasoned basis for why it adopts a certain rule or

rules .’ The lack of a reasoned basis for the Commission’s

decision constitutes arbitrary and capricious decision making.s/

!

Mo lad

s . .
§9 F.3d 752, 758 (6th Cir. 1995) (citation omitted).

L]

ot
o

/ .

E}l

, 463 U.8. 29, 48-49 (1983) (citing i
v. Wichita Bd, of Trade, 412 U.S. 397, 416 (1967)).
e/ IEC v, Rose, 806 F.2d4 1081, 1088 (D.C. Cir. 1986).
Y See 806 F.24 at 1088.
Y 2 : ; v
cemm'n, 982 F.2d 1043, 1049 (7th Cir. 199%4).
3/ [ad] y § - ]

€9 F.3d 782 (6th Cir. 1998).
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32. Moreover, the Commission’s 45-day access requiramen:t s

noT a "lcgical outgrowth" cut cf its original NPRM.&/ The

ZIscus cf the "logical outgrowth" test is "whether . . . ‘zhe
Tarcy. should have anticipated that such a requirementc
might be imposed."4 In this instance, parties could nct zave

anticipated that a 45-day access requirement would be imposed, as
the Cocmmission did not even address this issue in its NPRM.

While the Infrastructure Owners recognize that an agency’s notice
need nct identify every precise proposal that the agency may
finally adopt, the notice must specify the terms or substance of
the contemplated regulation.®¥ The Commission adopted the

45-day access rule without having discussed this contemplated
rule anywhere. Had the Commission addressed the 4S5-day access -

requirement in its NPRM, parties would have had. an opportunity to

respond to the proposal./

= See United Steslworkers of Aperica v. Maraball. 647 F.2d
1189, 1221 (D.C. Cir. 1980), cart. denied, 453 U.sS. 913 (1981).

$

= - v
Z2A, 705 F.2d S06, 549 (D.C. Cir. 1983).

=2 American Medical Ass‘'n v, United States, 887 F.2d 760, 767
7th Cir. 1989).

8/
/
\

o/ In short, the Commission failed to provide parties with

adequate notice "to afford interested parties a reasonable
opportunity to participate in the rule making process.” !

i , 846 F.2d 765, 777 (D.C. Cir.
1388). "This requirement serves both (1) ‘to reintroduce public
participation and fairness to affected parties after governmental
authority has been delegated to unrepresentative agencies’; and
(2) to assure that the 'agency will have before it the facts and
information relevant to a particular administrative problem.’"” .-
Ml Telecommunications Corp. v, Fedexal Communicationa comm.D.
F.3d 1136, 1141 (D.C. Cir. 1995) (citing !
(continued...)
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33. Notwithstanding and without preiudice to their
asserzion that the adoption cf the 45-day requirement :s
procedurally defecrive, the Infrastructure Owners submiz zhat =3
the extent the FCCT intended to require utilities to gran:
chysical access to infrastructure within 45 days, the requi.remen:
is overly burdenscme and unreascnable. Forty-five days in which
to grant physical access to a utility’s infrastructure fails to
acknowledge or recognize the amount of internal coordination
involved in processing requests for access. Further, it provides
a utility with insufficient time to conduct the requisite studies
to consider requests to access, for example, studies related to
issues of capacity, safety, reliability and generally applicable
engineering purpcses. Moreover, it is questionable whether a
party seeking access can obtain the necessary permits or
franchises required before access may be granted within 45 days.
Finally, this requirement is at odds with the notice of
modifications requirement, that obligates utilities to provide
existing attaching entities with 60 days advance notice prior to
performing any modifications or alterations to the utility’s
infrastructure.

34. In the case of one company, simply addressing a requestc
for access to its infrastructure can take six to eight weeks.

The process of establishing potential routes, evaluating whether

2/(,..continued)

A 4 , 690 F.2d 932, 949 (D.C. Cir.

1582)).
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zhe reques:ed route is feasible. creating a final rcute map, and
perizrming the necessary safety and engineering sctudies on a
case-py-case basis especially when a large number cf poles :s
inveclved .s cne that cannot reascnably be accomplished wizthin zhe
45-day time frame arbitrarily established by the FCC without
.mposing significant burdens on the utility and its resocurces.
Thus, the 4S-day access requirement should be rescinded nct cnly
cecauge it was promulgated in viclation of the APA but alsc
because of the operational and administrative burdens i: would

impcse on utilities.

B. The Conclusion that Any Type of EQquipment Can Be Placed
on a Utility’'s Infrastructure Is Arbitrary and

Sapricious
35. The FCC erronecusly failed to limit the type of -

telecommunications equipment that may be attached under an
interprectation of Section 224 that would afford mandatory access
=0 poles, duéts. conduits or rights-of-way. Specifically, the
FCC must clarify that only wire facilities -- coaxial cable and
Iiber cptic facilities -- are covered by Section 224(f). Other
types of facilities, including radio antennas, satellite earth
stations, microwave dishes and other wireless equipment, are not
covered by Section 224 (f) .

36. The Pcle Attachments Act, as enacted in 1978, was
intended to encompass "pole attachments" by cable operators to
poles, ducts, conduits and rights-of-way of utilities used, in

whole or in part, for wire communications. While the 1396 Act

e See Reply Comments of Infrastructure dwners at § 1.4,
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expanded :he scope of the statucze to allow pole atzacnmen:s 3%

cngress 2id not make any furcher changes to the definmiticn
-2 attachment." The placement cf any type of eguirment :z:her
than coaxial and fiber cable, including wireless equipmenz, z=n
scles, ducts, conduits or rights-of-way raises a number of unigue
issues that were not intended to be covered by the Pole
Attacaments Act.

37. The term "pole attachments" in the Pole Attachments Ac:
nas referred to the stringing of coaxial cable along a utility’'s
distribution pole system. Any other type of equipment has
not been considered a "pole attachment." Indeed, where any other
type of equipment, such as wireless, has been placed on a ~
utility’s infrastructure at all, it generally has been sited on
communications towers or transmission facilities, which are not
covered undei Section 224 (f) as discussed below. Antennas, for
example, require siting on a place higher than the typical
distribution pole. Thus, in practical terms, utility poles,
ducts, conduits or rights-of-way are unsuited for the placement

of anything other than traditional cocaxial or fiber cable

facilities. Moreover, although wire service facilities typically

2 See, e.g., In the matter of Implementation of Secuion 13 of
sor soe Delivery of Video Programming, First Report, 9 F.C.C.R.
7442, 7555 (1994). "Many cable operators lease space on utility
poles in order to string wires and deliver programming. The
contract between the cable operator and the owner of the pole is
known as a '‘pole attachment agreement.'’”

27



require distributicn pecle access to reach customer homes,
types <f Zacilities have a wide range of cpticns in -erms =°

$1Ting, such as buildings, rocf:cps, communicaticns cowers, or

38. In spite of the definition of "pole attachment" under
the Pole Attachment Act of 1978, Congress did not see fit =0
alter the definition of a "pole attachment" for purposes cf zhe
1996 amendments to the Pole Attachment Act; neither should the
FCC of its own initiative expand that definition. Congress.
specifically did not include anything other than traditional wire
equipment in the definition of "pole attachments."

39. Beyond the definition of "pole attachments," the
definition of "utility" establishes that the statute is limited -
to wire facilities and equipment. Under Section 224(f), both as
criginally enacted and today, Congress defined a utility as:

any per;on who is a local exchange carrier or an electric,

gas, water, steam, Or other public utility, and who owns or

controls poles, ducts, conduits, or other rights-of-way

Somminications. .4y PO FOF Amwse
The use cf "wire communications" was in fact retained from the
previocus definition of utility; Congress considered such language

and deliberately decided not to change it. Since, for purposes

of the Act, a "utility®" is a person utilizing poles, ducts,

2 Unlike the "push® Congress gave the cable television

industry, Congress did not see a need to grant access by cellular
telephone companies to poles, ducts, conduits or rights-of-way

because wireless facilities can be place in many different
locations.

& 47 U.s.C. § 224(a) (1) (emphasis added).
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cenduics or rights-of-way "for any wire communication," --e
iccess provision necessarily should be consctrued to apply znly ==
such ises. Had Ccngress intended stherwise, knowing of zhe
nistorical lnterpretaticn of the Act as applicable cnly =o wirs
cemmunizations, i1t would have amended the statute o refilec= an
intent thact the Act also apply to wireless uses.i¥/

40. The Pole Attachments Act covers only the attachment c?

wire squipment -- coaxial and fiber cable -- to utilities’ gole

ducts, conduits or rights-of-way. There is nothing in the
express language of the statute, its legislative history or the
case law to support a contrary view. Thus, the Commission must
rescind its finding on this issue.

c. The Commission’s Determination that a Utility May Net .
Restrict Who Will Work in Proximity to Its Electric
Lines Is Arbitrary and Capriciocus and Reflects a
Pailure to Comprehend Fully the Danger Associated With
such Wogk

41. In addressing the question of whether a utility can

.mpose limitations on the class of workers that work in proximity
o a utility’s facility, the Commission determined that:

{a] utilicy may require that individuals who will work in
the proximity of electric lines have the same
qualifications, in terms of training, as the utility’'s own
workers, but the party seeking access will be able to use
any individual workers who meet these criteria. Allowing a
utility to dictate that only specific employees or
contractors be used would impede the access that Congress

@ The Commission has an obligation to construe the language of
Section 224 (f) as narrowly as possible given the constitutional
taking implications of Section 224(f). Seas, s.4..
=ackawanpa, & W. R.R, Co, v. Morriscown, 276 U.S. 182, 192.
“(Tlhe taking of private property for public use is deemed to be
against the common right and authority so to do must be clearly
expresged."
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e

sought to bestow on teleccmmunications providers and cable

operators and would inevitably lead to disputes cver razes

=c be paid to the workers.
in izs effort to apply a unifcorm rule to all utilicies and all
igncres fundamental and significant differences between working
in proximity to electric facilities and working in proximicy ©o
cther telecommunication facilities.

42. Electric facilities are used for high voltage
transmissicn and, thus, pose a real and significant danger to
anyone working in close proximity to such facilities. To
minimize the risk of harm to persons and property, utilities tap
a pocl of highly trained and experienced employees to perform any
required work on such facilities. The level of experience b
required of an employee called upon to perform work on electric
facilities is strictly related to the grade of danger associated
with the work. For example, any employee who works in proximity
to electric facilities in conduits may be required to have a
minimum of ten years of experience. Qualified personnel require
a unique understanding of the dangers associated with the
cerformance of construction, maintenance or repair work in
proximity to electrical wire. Personnel possessing the requisite
skill and experience for certain situations are in short supply.
3ecause of the hazards involved, a utility is understandably
reluctant to allow a person with unknown skills to perform highly

dangercus work. Only a person with a thorough knowledge of the
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utilizy’s specific operations and facilities can safely perfsrm
scme zypes of constructicn, maintenance and repair work.

43. In complete disregard of the sericus danger and

)

-~ -
-t o b -

(§)

mizant Llability associated with working in proximizy =9

o
)

iz facilities, the Commission has fashioned a rule zhat

lec

[
-

-
-

simply is unworkable on a practical level. Most importantly,
regardless of any broad form indemnity provision, electric
utilities simply cannot sufficiently protect themselves from
personal injury litigation and the high costs associated with an
electrical cutage when accidents occur as a result of work being
performed by inadequately skilled or trained workers. Because of
this enormous financial exposure to utilities and their
ratepayers, it is incongruocus that the Commission can first -
mandate access to this dangerous facility, and then eliminate the
electric utility’s ability to take certain measures to minimize
the risk and.liability this mandatory access may cause. The
Commission’s rule on worker access to utility infrastructure is
unsupported by the statutory provisions relating to
nondiscriminatory access and, thus, is capricious. For this
reason, the rule must be rescinded to allow the utility, in the
exercise of its best judgment, to adopt procedures that it deems
are necessary to protect itself, persons raquesting access to its
infrastructure and the public in general from the dangers
associated with exposuzre to high voltage electric lines. The

utility must be allowed to dictate that, in some instances, only
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1ts specifically trained and experienced personnel may access .=

D. ?ho Commission Improperly Incorporated Section 224(%)

Ul

44. I the Tixgt R0, the Commissicn extensively discussed
medificaticn costs in its analysis of cost-sharing under
Sectizsn 224(h), the newly enacted written notification provisien.
Nhile that provision mentions modifications, the only costs
addressed in Section 224(h) are accessibility costs.
Modification costs are not involved. <Confusingly then, the
Ccmmission adopted a rule addressing modification costs under the
rulemaking notice to implement Section 224 (h) . &/

45. Clearly, the Commission has misread Section 224 (h).

That section reads:

Any entity that adds to or modifies its existing attachment
after such notification shall bear a proportionate share of

a/ That rule paraphrases or adopts verbatim the language of
Secticn 224 (1) . Section 224(i) states:

An entity that obtains an attachment to a pole,

conduit, or right-of-way shall not be required to bear

any of the costs of rearranging or replacing its actachment,
if such rearrangement or replacement is required

as a result of an additional attachment or the modificaticn
cf an existing attachment sought by any other entity ...

The Commission’s rule, in turn, reads:

.. a party with a preexisting attachment to a pole,
conduct, duct or right-of-way shall not be required to bear
any of the costs of rearranging or replacing its attachment
if such rearrangement or replacement is necessitated solely
as a result of an additional attachment of the medification
of an existing attachment sought by another party.

47 C.F.R. § 1.1416.
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cme coscs incurred by the owner in making such pole, duc:,
conduit, or right of way accessgible. it

As the gquoted passage established, Section 224(h) says nothin
apcut mcdification, rearrangement, replacement, cr make-ready
costs. A discussion of modification cr alteration costs is
apprepriate in the context of a rulemaking to implement Seczicn
224 (1) of the Pole Attachments Act. However, Section 224 (i) is
not a subject of this proceeding.id

46. Congress did not intend for modification costs to be
governed by Section 224(h). Yet, the Commission’'s new rule; 47
C.F.R. § 1.1416, does just that. Because the Commission has
improperly adopted rules implementing Section 224 (i) under the
guise of Section 224(h), it must strike 47 C.F.R. § 1.1416 as
beyond the scope of this rule making. Any rule implementing
Section 224 (h) must address only the costs of accessibility, as
specifically set forth by Congress in express language of that

statutory provision.

¥/ 47 U.S.C. § 224(h) (emphasis added).

%/ Firsr RO, 1 1201, n.2952 "Note that section 224(i) was not
the subject of the Notice."
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IV. The FCC’s Interpretaticn Is Impermissible Because It
v

A. The Requirement for Uniform Applicaticn of the Rates,
Terms and Conditions of Access Is Contrary to Law
Because It Fails to Give Effect to the Statutery

Requirement of Voluntary Negotiations

47. Seczion 224(e) (1) of the 1996 Act provides for

voluntary negotiations whereby a utility and a telecommunicatizns
carrier may negotiate and enter into a binding agreement for
access to the utility’s infrastructure on terms that best suit
the particular circumstances of both parties. Specifically,
Section 224(e) (1) states that the Commission will prescribe
regulations:

to govern the charges for pole attachments used by
telecommunications carriers to provide

telecommunications services, uh.n_;henplxzigg_xail_;g :
Zesolve a dispute ovar such charges.

48. Clearly, Congress intended for utiliﬁics and requesting
telecommunications carriers to voluntarily enter into binding,
contractual arrangements. Congressional intent encouraging
negot:.ated agreements, including negotiated rates, is clearly
evidenced by the House/Senate Conference Committee’s report
explaining the 1996 Act and the amendments to the Pole
Attachments Act enacted thereunder. That report states:

The conference agreement amends section 224 of the
Communications Act by adding new subsection (e) (1) Lo allow

PRRUE J] i] .]- i

8/ 47 U.S.C. § 224 (e) (1) (emphasis added).

&/ H.R. Conf. Rep. No. 458, 104th Cong., 2d Sess. 207 (1996)
(emphasis added).
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49. The concept behind negotiated agreements also ccmpor:ts
with the public policies underlying the 1396 Act. The 199%6 Acs
s intencded "to provide for a pro-competitive, deregulatory

.
naticnad

clicy framework . . . by opening all zelecommunicaticns

W)

markets to ccmpetition."d! Even where Congress recognized chat
some :egul&tion might be warranted during the transition period
from a regulated o a deregulated market place, it put in place
procedures to reduce or eliminate that regulation where
possible ¥

S0. In its Firss BR&Q, the Commission recognized the
deregulatory, pro-cogpcci:icn approach of the 1996 Act. For
example, the Commission declared that it would enact rules and
guidelines that are intended to “"facilitate the negotiation and ~
mutual performance of fair, pro-competitive access agreements."”
Eizsc R&O, at 1143.

S1. Conflicting with Congress’'s notion of voluntary
negotiated agreements, however, the Commission enacted a specific
"rule" in its First RO that states:

. . where access is mandated, the rates, terms and
conditions of access must be uniformly applied to all
telecommunications carriers and cable cperators that

have or seek access. Except as specifically provided
herein, the utility must charge all parties an

@ H.R. Conf. Rep. No. 458, 104 Cong., 2d Sess. 113 (1996).

4  gee, e.g., 47 U.S.C. § 252(a) (1) (providing that an
incumbent local exchange carrier and a party requesting
interconnection may enter into a binding agreement without regard

to the interconnection standards set forth in Sections 251(b) and
(e)).

s



actachment rate chat dcoces not exceed the maximum amecu--
permitted by fermula we hRave devised for such
use . . W

$2. Interpreted as a separate section, this Commissicn rul

- ‘&e

()

uts acrcss Congress's intent, in promulgating Section 224(e) (L)

L

(0]
th

the 1396 Act, that there be voluntarily negotiated agreemen:s.

-
-

Inh

ratesg, terms and conditions of access must be uniformly
applied to all telecommunications carriers and cable operatcrs
that have or seek access, there is no reason to enter 1nto
voluntary negotiations with other carriers.

S3. In interpreting a statute, agencies and courts must
look to a construction that gives effect to the statute as a
whole.% A construction that renders meaningless one or more
provisions of the statute must be avoided, as " . . . it is well
gettled that, in interpreting a statute, the court will not lock
merely to a particular clause in which general words may be used,
but will tak; in connection with it the whole statute . . and
the cbjects and policy of the law . . ." W

S4. In the present context, :the Commission’s decision that
the statute requires uniform application of rates, terms and
conditions for access ignores the 1996 Act's statutory provision
allowing parties to negotiate their own terms. For this reason,

the agency must correct this clear error by adopting regulations

% First R&O, 1 1156 (emphasis added).

u/ v ¢ 151
F.2d 609, 613 (1945).

53/

A4 , 444 U.S. 527, 535 (1980) (quoting BzgQwn
v. Duchesne, 60 U.S. (19 How.) 183, 194 (1857)) (emphasis added).
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that will enable parties to negotiate the rates, terms and
condizicns of their agreements.

B. The FCC’s PFinding that the Pole Attachments Act Applies

to T;anlniacion Facilities Is Contrary to the Plain
Meaning of the Statute and the Copgressional Intent

S5. In the First Rg0, the Commission suggested :hat
transmission facilities might be covered by the Pole Attachments
Act and declined to make a blanket determination that Congress
did not intend to include such facilities under Section
224 (£) (1) .2 That suggestion contradicts the plain meaning of
the statute and the legislative history of the Pole Attachments
Act, as amended, both of which clearly establish that Congress
did not intend for transmission facilities to be included under
Section 224(f). )

S6. The Pole Attachments Act was enacted to provide the
then nascent cable television industry with access to the
distribution poles of utilities, in an effort to foster the
development of the CATV industry. Cable providers asserted that
they required access to distribution poles in order to wire
customer homes. Congress intended access to be limited to
distribution poles; its intentions did not change under the 1996
Act. To the contrary, had Congress intended to mandate
aondiscriminatory access of transmission tacilitiel, it would
have specifically included "transmission facilities" in the

precise language it used.

8  pirsc R0, 1 1184.
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57. The meaning of a statuce must {irst be sought in =he
language in which zhe act is framed.®’ If chat language is
plain, then there is no room £2or alternative construction.
Moreover, the expression of a discrete group cf items creates an
inference that all omissions are meant to be excluded.®

58. Based on its plain language, the Pocle Attachments Act
enccmpasses only "poles, ducts, conduits, and rights-of-way."¥
Congress did not name, and thus did not intend to include,
transmission facilities in the scope of the infrastructure
covered by Section 224 (f).

S9. As noted above, the 1996 Act’'s amendments did not
change the type of utility infrastructure covered by the original
1978 Act. For this reason, it is appropriate to look not only to
the 1996 Act’'s legislative history to glean Congressional intent,
but also to that of the earlier statute.¥ For example, the
legislative ﬁis:ory of the 1978 Pole Attachments Act notes that

the FCC’'s jurisdiction over pole attachments is triggered only

“/  wWolverine Power Co, v, FERC, 963 F.2d 446, 449-450 (D.C.
Cir. 1992).

83/ 1g.

8 Ses ’ '

and SPA, 976 F.2d 36, 41 (D.C. Circ. 1992).

¥/  Additionally, words not defined in a statute should be given
their ordinary or common meaning. United States v, PUC of

Y iS4 , 151 F.2d 609, 613 (D.C. Cir. 194S).
The Infrastructure Owners are unaware of any instance in which
Congress has included transmission facilities in the definition
of poles, ducts, conduits and rights-of-way.

& sSee gJenerally, Blum v. Stenson, 465 u.s. 886, 896 (1984).
Y]



where space on a utility pole has been designated and is actually
ceing used for communications services by wire or cable i’
Thus, transmission poles, which are not used foar stringing
scmmunlcacticns wires, would not be subject To FCC :urisdictizn
and logically are not within the scope of the Act.X

60. Moreover, in its Reconsideration Memorandum Opinion and
Srder revising the 1578 rate formula, the Commission stated that
"(c]lhe cable television industry leases space on existing
distribucion poles owned by electric utilities and telephone
companies to attach its coaxial cable and related equipment. "V
Additicnally, in at least two other decisions addressing FCC rate
calculations, the Commission states that "towers and extremely
tall poles" are pole plants not normally used for -
attachments.’ These references are clear examples of the
Commission's‘in:erpre:ation that, as the plain language of the
statute suggests, the Pole Attachments Act does not apply to
transmission towers and other transmission facilities. This

interpretation is consistent with the prevailing understanding

¥ 5. Rep. No. 95-580 at 15, reprinted in 1978 U.S.C.C.A.N.
109, 123.

28/

Id. at 123-124.

%' ses In the Matcer of Amsndment of Rules and Policies :

GOVvernsn

Egles, 4 F.C.C.R. 468 (19589) (emphasis added).

3/ . .
., 56 Rad. Reg. 24 (P&F) 393, 399 n.10

(1984) ; :

and pPotomac Tel . Co, of West Virginia, 1984 FCC Lexis 2400

(1984) .
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Wwizhin =he electric utility industry that the term "poles" mears

distributicn peoles only. Accordingly, the Commission shousd

()
(8]

rracc i:s finding on cthe issue and specifically interpret iz

-ad

)
[§)
'_
w
3
ot

ccachments Act to exclude transmission facilizies.

0

The FCC Viclated the Plain Language of the Pole
Attachments Act to the Extent It Concluded that
the Use of any Single Piece of Infrastructure for
Wire Communications Triggers Access to All Other
iniZastructure

6l. In its First R&Q, the FCC discusses the issue cf when

the mandatory access provision of Section 224(f) is triggered.
According cto the Commission, the definition of "utilicy*
addresses that issue.l’ A "utility" -- a local exchange
carrier or an electric, gas, water, steam or other public utility
who cowns or controls poles, ducts, conduits or rights-of-way -- .
must grant access if those poles, ducts, conduits or rights-of-
way, are "used, in whole or in part, for wire
ccmmunicacioﬁs."lﬂ The question then becomes the proper
interpretation of the phrase "used, in whole or in part, for wire
communications." The Commission made three critical findings in
this regard.

62. First, the Commission determined that the plain
ianguage of the statute establishes that a "utility" may deny
access to its facilities if the utility has refused to permit any

wire communications use of its facilities and rights-of-way.4d’

2/ fpirst R50, 9s 1171-1174.
&/ Id.., ¢ 1172.
2/ pirss R&Q. Y 1173.
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